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This action was brought at the
April term 1SSS of this Court The
nrv was waived and the case heard
iv Mr Tutice Dole in vacation by
onseut of parties The following is

the decision of the Court tendered on
the 24th July

This i- - ii suit in ejectment in which
the plaintiff claims for the Govern-
ment

¬

the Hi of Opu on the ground
that it has never been and is not

now awarded patented granted or
ieased under or by virtue of any land
award royal patent or Government
grant or lease and that by the law
applicable in such cases the Hawai ¬

ian Government is the absolute and
unlimited owner thereof or in other
words that the Government by virtue
f its sovereignty is the owner of all

lands which areiiotheld by some title
proceeding from itself

The defendants on the other hand
claiming the ownership of this land
from a period anterior to the estab ¬

lishment of the Hawaiicn Govern ¬

ment a a separate authority from
the will of the King oiler two distinct
line of defense as follows IsO
That Kamehameha III was the sole
owner of all the lands of the King ¬

dom by virtue of the sovereignty
wiiich lie received from Ids predeces ¬

sors subject however to certain un ¬

defined rights of chiefs and people
and that having satisfied such rights
i the concessions which were carried
out by the Land Commission and the
Vatcff the ownership of other Jands
mt disposed of remained in him and
has descended to his heirs and the
land iu dispute being one of such un ¬

aligned lands now Icgallv vests Jn
the defendants and 2d That the
chief Hoapili was formerly in pos
e9sion of this land and waV tiie rec ¬

ognised owner thereof according to
the ancient system of land tenure
Hurt when lie died in lblU lie gave it
r left it by oral bequest to Lot Ka

mehatneha since Kamehameha V
then about ten years old and that it
was held for and by Lot Ksuneha
nteha without interruption until his
deatli in r872 and thereupon vested
in his heirs

There is little dispute as to the facts
in the case It is admitted by the
plaintiff that Hoapili was in posses ¬

sion of the land and gave it to Lot
Kamehameha in 1S10 and that the
latter afterwards enjoyed it until his
death It is also conceded by the
plaintiff that the defendants are en¬

titled io whatever interest was in Lot
Kamehameha at his death

Tlie two lines of defense are incon-
sistent

¬

with each other or may be
said to be in the alternative The
evidence adduced in support of the
second line of defense and the facts
admitted by the plaintiff authorize
me to find as a conclusion of fact
that Hoapili held this land for an in ¬

definite period and transferred it to
Lot Kamehameha in 1S40 and that
the latter enjoyed it until bis deatli

With this finding of fact I need
not consider the other line of defense
based upon the sovereign title of the
King as by the Declaration of Rights
announced in the year 1S39 protection
was assured to all persons with their
lands and other property with the
guarantee that nothing whatever
shall be taken from any individual
except bv express provision of the
laws tOld Laws 10 This Act
divested the King of his sovereign
right of control of the Hi of Opu and
gave Hoapili and his representatives
an interest in it which under the
provisions of the law creating tlie

Board of Commissioners to Quiet
Land Titles generally Juiown as the
Laifd Commission enacted December
10th 1S45 and the Principles adopt ¬

ed by the Board of Commissioners to
quiet land titles in their adjudication
of claims presented to them August
90tti 1846 and approved by resolu ¬

tion of the Legislative Council Octo-
ber

¬

26 1S4G became a claim to land
which should have been presented to
tiie Land Commission for adjudica-
tion

¬

before February 14 1S4S There
can be no doubt that the Land Com-
mission

¬

was authorized to recognize
private interests in lands by virtue of
royal grant or gift made orally and
anterior to 1ST9 For the purposes

this Board in all cases where the
land has been obtained from the
King or his authorized agent with
otta written voucher anterior to the
Till of June 1S39 the Board will in ¬

quire simply into the history of the
derivation and if the land claimed
has been continuously occupied built
anon or otherwise Improved since
that time without molestation ihe
Boani will in case no contests exist
between private claimants infer a
freehold less than allodial Princi ¬

ples of tiie Land Commission 2 Stat
Mfe Laws 92

It is admitted by the defense that
Jto dainr ior this land on behalf of
Lot Kamehameha was presented to
the Land Commission according to
law Under these circumstances
therefore it is clear to me that tlie
laud iu question vested in the Ha ¬

waiian Government by virtue of the
failure to present the claim for it to
Hie Land Commissionasaforcsaid un
less there were circumstances which
excepted Lot Kamehameha from the
operation of the rule of the Land Com
miitsioti lwrring claims not presented
in time 1 Statute Laws 109 Sec S

Statute Laws 93 Counsel for de¬

fendants claim that there were such
circumstances in the fact of Lot Ka
anehauieha being a minor during the
time when claims might be presented
It is not denied by the plaintiff that
he whs a minor during such period
and the evidence shows that he was
boni in 1SS0 and consequently was
less than twenty years of ageat the
termination of the time for present-
ing

¬

claims on the 14th of February
154S-- Twenty years was fixed as the
age of legal majority by the Act of
1545 to organize the Executive De¬

partments Tlie law authorizing the
appointment of the Land Commis-
sion

¬

provides that chums not pre ¬

sented within the required period
shall be forever barred in law iui

less the claimant be absent from the
Kingdom and have no representative

therein Statute Laws 109 Sec 8
No exception is made in the ease of a
minor Die Declaration of Rights
guaranteca that nothing whatever
shall be taken from any individual
except by express provision of the
laws Would the destruction of a
minors rights for failure of due pre-
sentation

¬

of his claims he a taking of
his property by express provision of
the laws within the meaning and
intent of the Declaration of Rights
It does not seem to me that such an
application of legal proceedings could
have been contemplated Butitmny
be argued Lot Kamehameha though
a minor was or might have been rep-
resented

¬

by his father as his natural
guardian As a matter of fact I find
from the public record of the Mahclc
that Kekuauaoa his father signed
the Mahclc deed in regard to other
lands for Ids son Lot Kamehameha
signing himself as father and guard-
ian

¬

He might undoubtedly under
the then existing statute have pre-
sented

¬

a claim for the Hi of Opu to
the Land Commission on behalf of
Lot Kamehameha but he did not
and the question is can his or any-
ones

¬

failure to do so prejudice the
rights of liis minor son

An infant shall lose nothing by
non claim or neglect of demanding
his risrht nor shall any other laches
or negligence be imputed to an infant
except in some very particular cases

1 Wendells Blackstonos Com 4G4

The Court will protect the rights of
infants where they are manifestly en-

titled
¬

to something although their
guardian ad litem neglects to claim
it on their behalf Stephen ctal
vs Van Burcn ct al 1 Paige 479
syllabus The general rule of the
present day is that an infant shall be
bound by no act wlncli is not bene-
ficial

¬

to him Schoulers Dom Rel
532 One leading principle runs
through all eases which relate to in-

fants
¬

It is that such persons arc fa-

vorites
¬

of the law which extends its
protection over them so as to preserve
their true interests against their own
imxirovidcncc if need be or the de¬
signs of others Ibid From these
authorities it would amicur to be the
corrct conclusion of Jaw that Lot Ka¬

mehameha was not barred of his
rights in tiiis land from his or any¬

ones failure to present his claim
within the time required by law and
I so rule Alter he became of age
there was no opportunity afforded for
the presentation of his claim unless
it is louiiu in the two Aels lor the re¬

lief of certain Konohikis approved
August 10 1854 and August 24 1SG0
respectively but as botli of these Acts
relate only to Konohikis who were
untitled to lands under the Mahclc
they offered no opportunity for ob ¬

taining an award to the Hi of Opu as
it was not among tiie lands divided
by the Mahclc

Under these principles therefore
and tlie evidence submitted I do not
find a right of possession to this land
in the plaintiff and order judgment
to be entered for the defendants

To the rulings of law therein made
the plaintiff excepts as follows

This was an action of ejectment in
which the plaintiff claimed as Min-
ister

¬

of the Interior to be entitled to
the possession of certain land des
cribed by metesand bounds called the
Hi of Opu as part of the public or
government lands of the Kingdom
which has never been and is not now
awarded patented granted or leased
under or by virtue of any land award
royal patent or government grant or
lease and that by the law applicable
in such cases the Hawaiian Govern ¬

ment is the absolute and unlimited
owner thereof and that the said land
herein claimed and the right to the
possession custody charge and super-
vision

¬

thereof are by law vested in
the plaintiff as such Minister of the
Interior

The Court found upon the evidence
that the said land has never been and
is not now awarded patented granted
or leased under or by virtue of any
land award royal patent or govern ¬

ment grant or lease except a certain
ancient lease now expired of which a
copy is on file marked Exiiibit L

The Court also found upon the evi-
dence

¬

and upon tlie plaintiffs ad ¬

missions that the said land was in
the possession of the chief Hoapili
up to his deatli in 1S40 and that he
gave or left it by oral bequest to Lot
Kaihchamcha afterwards Kameha ¬

meha V then about ten years old
who thereafter until his death in
1S72 held and occupied it without in-
terruption

¬

and that whatever title
therein was held by him at his death
has descended and become vested in
the defendants

The Court also found as a fact that
at the date when the time for filing
claims before the Land Conimisioners
had expired Lot Kamehameha was
between eighteen and nineteen years
of age

The Court also found upon the evi
dence that Kekuauaoa the father of
Lot Kamehameha signed the Mahcle
Deed in regard to other lands of his
said son than that claimed iu this
action but that no claim to this land
called Opu was ever presented to the
Board of Commissioners to quiet titles
iu laud

The Court ruled as a matter of law
that said Lot Kaniehameha was not
barred of his riclits in said land called
Opu by reason of his own or anyones
failure to present such claim within
the time required by law before the
Board of Commissioners to quiet titles
in land basing such ruling upon the
fact of said Lot Kamohamehas non-
age

¬

Wherefore the Court ordered judg-
ment

¬

for the defendants to which
I judgment as well as to said ruling of

iaw me planum uuiy sxceptcu aim
such exceptions were allowed by the
Court

By Tin Coukt The sole question
which is presented by these excep
tions is whether the law was correctly
laid down by Mr Justice Dole that
Lot Kamehameha was not barred of
his rights in said land called Opu by
reason of his own or anyones failure
to present such claim within the time
required by law before the Board of
Commissioners to quiet titles in land
by reason of the non age of the said
Lot Kamehameha

Tlie decision of Mr Justice Dole
that under the circumstances to wit
that no claim to this laud had been
presented before the Laud Commis-
sion

¬

within the time for filing such
claims the land in question vested
in the Hawaiian Government s

unless there were circumstances
winch excepted Lot Kaniehameha
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presented in time is not now open
to review it not being excepted to by
cither party Wo proceed therefore
to tlie question whether tlie infancy
of the defendants ancestor excepted
him from the effect of the statute
and prevents tlie Hawaiian Govern ¬

ment from now recovering the land
of those who claim the right of pos-
session

¬

to the land through him But
in this discussion it will become nec¬

essary to review the nature of the
claims for landed property or rights
in land which existed prior to the
Land Commission and also the na-
ture

¬

of the statutes establishing the
powers and jurisdiction of the Com-
mission

¬

in order to properly decide
the remaining question

There is a time in the history of
every original nation not formed by
colonization when as it emerges from private parties which
barbarism into civilisation titles to
laud may be said to have a beginning
by positive institution of the people
of such nation Previous to the ad-

vent
¬

of Christianity to this country
in the early part of this century Ka
mehameha I as King by right of
conquest was the lord paramount
and owner of all the land of this King-
dom

¬

This right continued in his
successors until the reign of Kameha ¬

meha in Under this King a govern-
ment

¬

under a constitution and laws
had its birth superceding a goverrf
ment of the arbitrary will of the
King

Claims of one character and another
to the possession of land had grown
up but there was no certainty about
them and all was confusion and
finally after years of discussion had
between the King the chiefs and
their foreign councillors the plan of
a Board of Commissioners to Quiet
Land Titles was evolved and finally
established by law for the purpose of
settling these claims and ailording an
opportunity to all persons to procure
valid paper titles emanating from the
Government representing the sover ¬

eignty the source of all title to land
iu this Kingdom to the land which
they claimed As a part of this
scheme Kamehameha 111 with un-

exampled
¬

magnanimity relinquished
his claim of ownership as sovereign
to over two thirds of the entire terri-
tory

¬

of the Kingdom in order that
the same might be awarded to the
chiefs and common people by the
Land Commission The Commission
was authorized to consider possession
of land acquired by oral gift of Kanie¬

hameha L or one of his high chiefs
as suflicient evidence of title to author-
ize

¬

an award therefor to the claim
ant This we must consider as the
foundation of all titles to land in this
Kingdom except such as conic from
the King to any part of his reserved
lands and excepting also the lists of
government and fort lauds reserved
The land in dispute in this case is not
one of those specifically reserved by
the King Kaniehameha III to him-
self

¬

and his successors and not being
in the lists of lands specially set apart
as government or fort lands must be
one of those over which the Land
Commission had jurisdiction to award
to the claimant

The Land Commissioners were by
Section 1 of the Act creating it p 109
Stat 40 a board for the investigation
and final ascertainment or rejection
of all claims of private individuals
whether natives or foreigners to any
landed property acquired anterior to
the passage of this Act 10th Decem-
ber

¬

1S45
Section 8 of this Act prescribed that
all claims to land as against the Ha ¬

waiian Government which are not
presented to stid Board within the
time at the place and in the manner
prescribed in the notice required to be
given in the fifth Section of this Ar-
ticle

¬

shall be deemed to be invalid
and shall be forever barred in law
unless the claimant be absent from
the Kingdom and have no represent-
ative

¬

therein
It is clear from a reading of the
Principles adopted by the Board

of Commissioners to Quiet Land
Titles in their adjudication of claims
presented to them that the whole
power of tlie King to confer and con-
vey

¬

lands to which private equitable
claim now attaches reposed in the
Commission p So which as fully
explained thereafter means the
Kings private or feudatory right as
an individual participant in the own-
ership

¬

t
But it is argued by the counsel for

defendants that this land is not
claimed of the Government but it is
claimed under grant from Kameha-
meha

¬

1 to Kamciamoku father of
Hoapili and from the latter it passed
to Lot Kamehameha That the

Government in this sense means
the King as representing the Gov-
ernment

¬

is clear from the text of the
Principles p S2 that the King

really owned the allodium in all the
land of the Kingdom and the person
in whose hands lie placed the land
holding it in trust Also these prin-
ciples

¬

declare that the Act of 1S39
Declaration or Right p 10 recog-

nizes
¬

but three classes of persons hav ¬

ing rights in the land the King or
Government the landlords and the
tenants And on p 83 it is further
set forth that there were but three
classes of persons having vested rights
in the lands 1st the Government
2d the landlord 3d the tenant

rue wnoie context of these Prin
ciples shows that the land tenures
or tins Kingdom were to be settled en
the basis that the King mcaningtnc
State or Government had one third
of any given land held by a landlord
generally a chief and if it had ten-

ant
¬

upon it if all parts of the land
were equally valuable the landlord
would take one third and the tenants
the remaining third An allodial title
would be given by the Land Commis-
sion

¬

to the lord the chief au allodial
title in severalty to the tenants and a
third would remain in the King or
Government The terms King
and Government are as wo see
used interchangeably They mean
the State in each ease

A fee simple was obtained bv the
lord by extinguishing the right of the
King by a payment in money
or by a surrender of other lauds in
value equal to the Kings interest in
the land This is called the Gov-
ernments

¬

Commutation and the
money paid or the lauds surrendered
invariably went to the Government
On page 93 of the Principles it is
stated that the share of the Govern ¬

ment or tlie body politic to be com-
muted

¬

for with the Minister of Inte-
rior

¬

etc etc should extinguish the
private rights of the King in the
land The object of this discussion

from the operation of the rule of the is to show that Section 8 of the Act

when it recites that all claims for
land as against the Hawaiian Gov-
ernment

¬

must be presented etc As
is forcibly said on page 83 of tlie

Principles claims for land even
by purchase or gift from tlie lung
must be presented to the Commission
for adjudication Such ownership
must be proved or it cannot be ac
knowledged for the King represent-
ing

¬

the Government having formerly
been the sole owner of all the soil lie
must be considered to be so still un-

less
¬

proof be rendered to the contrary
and even possession of ever so long
standing cannot be proof etc Tlie
Land Commissioners by virtue of
their appointment from the King
had conferred upon them all his pri-
vate

¬

and public power over the cor
porate property in lands claimed by

in the nature

cither

of thimrs lie can delegate p S7 of
Principles

Certainly the Land Commission
was not authorized to hear lawsuits
between private individuals as re ¬

gards the owncrshij of land There
were courts established with this ju-
risdiction

¬

It was only when there
was a counter claimant intervening
that the Land Commission was called
upon to decide which had the host
claim as against the State In such
case each party had to present his
claim against the King or Govern-
ment

¬

as the source of all title It
has been uniformly held sustaining
this theory that where two awards
of the Laud Commission cover the
same territory the earlier award pre-
vails

¬

It must be remembered that these
Principles however much they

may be criticised at the present day
were statutory law having been
adopted by the Legislative Council
consisting of tlie Cobles and Repre ¬

sentatives on the 20th October 1S4G

and all claims for landed property
shall be tested by those principles
and according to them be confirmed
or rejected Stats of 1S4G p 91

A notice was published by the Com
mission to all claimants ol Janus in
the Hawaiian Islands dated 11th
February 1S1G viz All persons
are required to file with the Board
by depositing with its Secretary spec-
ifications

¬

of their claims to land and
to adduce the evidence upon wiiich
they claim title to any land in the
Hawaiian Islands before the expira-
tion

¬

of two years from this date or in
default of so doing they will after
that time be forever barred of all
right to recover the same in the courts
of justice

Paragraph seven on p 93 closes the
Principles with the declaration as a
warning to all claimants ol Jand that

the titles of all lands whether right-
fully

¬

or wiongfully claimed either
by natives or foreigners in the entire
Kingdom which shall not have been
presented to this Board for adjudica-
tion

¬

confirmation or rejection on or
before the 14th day of February 1S4S
are declared to belong to this Govern ¬

ment by Section 8of tho Articlo creat-
ing

¬

this Board Parlies who thus
neglect to present their claims do so
in defiance of Jaw and cannot com-
plain

¬

of the effect of their disobedi ¬

ence
This construction put upon the

statute that a failure to present a
claim within the prescribed time ab
solutely barred the claimant by the
Legislative power of the Kingdom
the King and the Nobles and Repre ¬

sentatives and uniformly concurred
in and acted upon by successvo Gov-
ernments

¬

under many reigns follow-
ing

¬

and to this day undisturbed by
any judicial decisions we are not at
liberty to disregard

What then was the title or claim
to this land which Lot Kamehameha
had at the institution of the Lund
Commission It was a right to present
a claim for this land to the Land Com-
mission

¬

and which claim if sustained
by evidence would have entitled him
to an award therefor or to a royal
patent signed by the King upon his
extinguishing the Uovernmcnt share
therein both award and patent being
subject to the rights of tenants if any
there were

It is claimed that a construction of
Section 8 of the Act of 1S45 which
would deprive Lot Kamehameha of
this land of which he then had pos
session would coniuct wmi the pro-
vision

¬

of the Constitution of 1S40 or
Declaration of Right viz Protec-
tion

¬

is hereby secured to the persons
of all the people together with their
lands their building lots and all their
property while they conform to tho
Jaws of the Kingdom and nothing
whatever shall be taken from any in-
dividual

¬

except by express provision
of the laws

We interpret this to mean that
whatever rights to land the chiefs and
people had were to bo protected
Possession of land was not to be dis
turbed The landlords were not to
dispossess their tenants without cause
nor should the King dispossess his
chiefs See Laws of 1839 and 1840
found in Old Laws p 33

TJio statute therefore deprived Lot
Kamehameha on his failure to pre-
sent

¬

liis claim to the Commission of
what Not of this land for ho had
no title to it but only of his rigid to
prescnta claim for it which was all
t lie interest lie had

This interest or right the Declara- -
tion of Rights secured to him
Nothing should be taken from him

without express provision of the
laws And in 184a the express
provision of the law warned him
that to secure liis title to this land he
must present his claim to it before
the Commission within the time lim-
ited

¬

We fail to cc how the letter or
spirit of the Constitution of 1S40 is
violated by the Act of 1815 constitut-
ing

¬

the Land Commission Chiefs
and people had at that time only a
qualified right of possession to lands
They had no titles to them The law
afterwards which was not inconsist-
ent

¬

with the Constitution of 1840 but
which was in furtherance of its guar¬

anties provided a method by wiiich
titles could be obtained

Section 8 of this law Act of 1845
is a general statute of limitation All
claims to land unless presented in
time were to be deemed invalid and
shall be forever barred in law ex- -
cepting only in case of absentees
i c unless the claimant be absent
from this Kingdom and have no rep-
resentative

¬

therein No exception
is made in favor of infants Statutes
of limitation are to be strictly con¬

strued by courts of justice
In Dcmorett vs Wjjnkoop 3 Johns

Ch 129 Chancellor Kent says The
statute has no saving clause for per
sons laboring under disability but itLand Commission barring claims not J of 1S45 is correct iu its phraseology I is peremptory that no safe under such

power shall be defeated to the preju¬

dice of any bona fide purchaser in
favor of any person claiming the
equity of redemption Where the
statute makes no exception the Court
can make none on the ground of any
inhereutequityapplicabie to infants
In reviewing the cases which enlarge
upon the policy of statutes of limiti
tion to quiet possession and extin
guish dormant claims the Chancellor
says According to an expression
of Lord Eldon a right might travel
through minorities for two centuries
It would be impolitic as well as con-
trary

¬

to established rule to depart
from tiie plain meaning and literal
expression of the proviso in the stat-
ute

¬

of limitations and on page 140
ofthe decision the Judge says Tho
doctrine of any inherent equity creat-
ing

¬

an exception as to any disability
where the statute of limitation creates
none has been long and I believe
uniformly exploded General words
in the statute must receive a general
construction and if there be no ex-
press

¬

exception the Court can create
none

Wc believe this rule to be estab
lished beyond controversy

Hall vs Bumstcad 20 Pick S

Bcckford vs Wade 17 Vesey Jr S7
Bell vs Morrison 1 Peters 3G0

This view is decisive of this case
The statute made no exception in
favor of infants and we can make
none By Section 7 of the Act creat ¬

ing the Land Commission it was to
make its decisions in accordance
with the principles established by the
Civil Code of this Kingdom in regard
to prescription occupancy fixtures
native usages in regard to landed
tenures water privileges and rights
of piscary the rights of women the
rights of absentees tenancy and sub ¬

tenancy primogeniture and riglits of
adoption

It is to be noticed that the subject
of infancy is not mentioned This
is an additional reason for not ad ¬

mitting the disability of iqfancy as
an exception to the statute Claims
of infants were presented by their
parents or guardians A large num¬

ber of awards to Lunalilo and Victoria
Kamamalu show this These high
chiefs who succeeded to tlie lands of
Kelcauluohi and Kinau respectively
both being infants at tiie time of the
presentation of their claim received
awards for land exceeding any other
claimants in number and extent

It is also very significant that Ke
kuanaoa the father of Lot Kamcha
mcha presented other claims to land
in behalf of his son upon which
awards were made By the law of
this country at that time ho was the
proper one to make such application
In J3 K Luanui vs Puohu ct al 1
Haw 1G2 the Supreme Court per
Allen C J said By the common
law of this Kingdom prior to the
enactment of a law regulating guar¬

dians and wards approved 4th August
1S51 guardians had from time imme-
morial

¬

possessed and exercised the
absolute right to dispose of the real
and personal estate of their wards as
might suit their own will Tlie case
of Lot Kamehameha vs J D Kahoo
kano ct al 3 Haw 118 has greater
significance for the plaintiff isi the
same person from whom defendants
claim in the case at bar Here Ke¬

kuauaoa was not the probate guardian
of Lot Kaniehameha but he was his
father and Judge Robertson for the
Court says as against tlie objection
made that he was not the guardian
of tlie plaintiffs estate and could not
make a legal dedication of tlie right
of way in question That Governor
Kekuauaoa in 184S as the natural
guardian of the plaintiff risrhtfullv
had and exercised under the law of
this Kingdom the control and man-
agement

¬

of the plaintiffs property
is we think too clear a proposition
to admit ofa question and that any
grant of way over the plaintiffs land
or any conveyance whatever of any
part of his estate made by Governor
Kckuanaoa during plaintiffs min
ority and before the enactment of
Section 54 of the Act regulating
guardians and wards passed on the
fourth day or August 1S51 must be
considered absolutely conclusive and
binding upon the rights of the plam- -
tilt is m our opinion equally clca

1indin
if

flmi 4lnt Mwt ntli Llilill Lllll lUUl L 3 lUl- -
illg all the time when claims for land
were required to be made before the
Land Commission a person compe-
tent

¬

in all respects to make such claim
for this land in behalf of Lot Kame-
hameha

¬

the statute ran against him
Tlie acts of Kckuanaoa as father and
natural guardian of Lot Kameha ¬

meha bound his infant ward in res ¬

pect to claims before the Land Com-
mission

¬

as fully and conclusively as
if they had been done by Lot Kame-
hameha

¬

himself if of full age
But it is said that an infant is not

bound by the failure of his guardian
to act for him when such lailure is
prejudicial to the minor This would
not be a true statement of the law as
it existed in this country in 184S 9
the time pf the Land Commission

for if as wc have seen tlie law was
that all acts of a guardian or father
if no guardian be appointed respect-

ing
¬

the disposition of an infants pro
perty bound the infant his failure to
present a claim for land is an act
tho consequences of which would be
equally binding upon the infant It
must be admitted that if Kckuanaoa
liad made an appearance before the
Land Commission and had dis-
claimed

¬

any interest of his ward
in this land or had surrendered the
same by a conveyance it would have
bound the ward and it follows as a
natural inference that as some afiir
mative action was required by statute
of all claimants to land and as noth-
ing

¬

was required of those wlio did not
claim land a failure to claim would
mean the same thing as a formal
declaration that the infant had no
clpim to the land

But if it be conceded for the pur-
poses

¬

of argument that inherent
equity should make an exception in
behalf of the minor in this case how
does the law regard his position
Considering the statute which barred
all claims unless presented to the
Land Commission before 14th Feb
ruary 1S48 as in euect a judgment
against the infant in respect to this
laud it would be his right on arriving
at majority to avoid the judgment by
assertion of liis claim to the land and
in excuse of his delay to assert his
non age at the time when claims
should be presented He became of
legal age 20 years old on the 11th
December 1850 On tho 2Gth August
1847 the Legislature extended the
powers of the Land Commission
for taking testimony examining
settling and awarding upon all

s
sucli claims to land as shall have
or may be presented to them prior
to the fourteentli day of February
1S48 to one year that is to the 14th
February 1849 And on the 13th
June 1848 their powers were further
extended for such a period as shall
be necessary for the full and faithful
examination settlement and award
upon all such claims as may have
been presented to said Board and
on the 20th July 1S54 the Legislature
passed an Act providing for the final
dissolution of the Board on the 31st
March 1855 In this Legislature Lot
Kamehameha was a member having
been admitted to tlie House of Nobles
by an Act of the 12th May 1852

If his disability of infancy at the
date when the time for presenting
claims to the Land Commission ex-
pired

¬

February 14 1848 excepted
him from the operation of the statute
it was his duty to assert his claim to
this land within a reasonable time
after his coming to full age The
Land Commission would doubtless
have rejected his claim if made as
being barred by the lapse of time
the statute making no exception in
his favor But if tho law were other-
wise

¬

and his plea of infancv was
good at any time it was certainly
good while the Land Commission the
only court of competent jurisdiction
to decide upon his claim was in ex-
istence

¬

Tiie knowledge that the
functions of this Court would soon ex¬

pire should have warned him to press
liis claim then Moreover if his dis-
ability

¬

was a good excuse inlaw for
not preventing his claim to the Boaid
a mandamus on liis becoming of age
from the Supreme Court to the Board
would have secured for him all tho
rights which he could have had by a
presentation of his claim within the
statutory time

How can a mere claim to have his
title to this land considered and adju-
dicated

¬

bo considered to have ripened
into a perfect title at this late day or
rather into such a title as gives the
devisees of his heirs-at-la- w a right of
possession against the State

There is no prescription against tho
State Lindscy vs Millers Lessee 6
Pet G6G The Supreme Court of the
United States say in this case It is
a well settled principle that the
Statute of Limitations does not run
against a State If a contrary rule
was sanctioned it would only be
necessary for intruders upon the
public lands to maintain their pos
sessions until the Statute of Limita ¬

tions shall run and then they would
become invested with the title against
the Governmentand all persons claim ¬

ing under it Iu this way iho public
domain would soon be appropriated
by adventurers Indeed it would be
utterly impracticable by the use of
any power within the reach of the
Government to prevent this result
It is only necessary therefore to stato
tiie case in order to show the wisdom
and propriety of the rule that the
statute never operates against the
Government This was adopted in
Kahoomana vs Minister of Interior
3 Haw G35

If the defendants show no title or
right of possession to this land their
naked possession can never ripen into
a title however much it may afford
ground for liberal dealing with them
In negotiations for a title from the
Government

This case last quoted involved the
question of ownorship of land not
covered by auy award of the Land
Commission royal patent or deed
front the King The Land Commis-
sion

¬

did not award it and the Court
say By force and effect of the
statutes above quoted those now
under discussion it must be con-
sidered

¬

to still belong to the Govern-
ment

¬

The only difference between
that case and the one at bar is that
in claims for lots in tho towns there
was in them no third class of persons
as chiefs or lords having interme-
diary

¬

ownership over tenants and
the tenant got Ins claim awarded
direct paying commutation to the
Government and such a lot of land
would escheat to the Governmentand
not to the owner of the ili r ahupuaa
from which it may originally nave
been taken

Tlie State in the case at bar claims
the land as public domain not
awarded or granted to anyone A
decision that the defendants
the right of possession thereto thog
showing no title would be eciuivi
to a declaration that defendants have
a title in fee simple although it is
admitted that they have never com-
muted

¬

for the Governments right
therein for a right of possession as
against the State would be good
enougli title to any land If lands
unawarded by the State are still the
property of the State those who
occupy them arc trespassers and must
yield the possession on demand to the
State which holds the title since the
right of possession follows the title
The moat that can be said on behalf
of the defendants is that whatever
claim they may have is an equitable
one and this would be no defence to
an action of ejectment

Having found that the infancy of
Lot Kamehameha is no defence to
this suit we find upon principle and
autnonty macule piaintm upon all
the facts is entitled to recover pos¬

session of the land described in tho
declaration and accordingly order
judgment to be entered in his favor
as in the nature of a judgment non
obstante veredicto

A S Hartwell for plaintiff P
Neumann and F M Hatch for de-
fendants

¬

Honolulu January 3 1889
-

Coneiirriiig opinion of Mr Justice McCnllu
The Court sitting in this ejectment

case without ii jury delivers the rule
of law and a special verdict iu its de-
cision

¬

It has held that lands not
awarded by the Land Commission
presumably excepting the Jands re-

served
¬

by tiie King and which have
since become the Crown Lands be-
came

¬

the property of the Hawaiian
Government all right to make a
claim for them having been barred
by the provisions of Section 8 of the
statute creating the Land Commis-
sion

¬

But it has held that tlie claim of
one who was a minor at the date
when the right of application closed
was by exception not barred and that
it having been proved that Lot Ka¬
mehameha was a minor at that date
it finds a verdict for the defendants

The case before us cannot be con¬
sidered apart from it3 public and his-
torical

¬
relations At the time of the

Mahcle and of tho institution of the
Board of Land Commissioners and
the legislative ratification of the Prin- -
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